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US. Customs Service 
(T.D..-76-236) 


Foreign currencies—Daily rates for countries not on quarterly list 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, Philippines 
peso, Singapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., July 23, 1976. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates in U.S. dollars for the dates and foreign currencies shown below. 
These rates of exchange are published for the information and use of 
Customs officers and others concerned pursuant to Part 159, Subpart 
C; Customs Regulations (19 CFR 159, Subpart C). 


Hong Kong dollar: 


elie 10030765 gcuuidad (39-11 S5.C. a ae $0. 2022 
ealy aOjlOeGrt oucd shat seidss Socal dda . 2023 
fale ThA fs enone ae en UNS! 3) . 2023 
gay Gh; O86. ss cece ame Seid daca es . 2032 
peat@e PUN ha socre tees or ed . 2032 
Tran rial: 
Se TOTO re eS EROS $0. 0142 
MEE, My EON 4 avccsoungenuetiaes --aiieie ap . 0142 
SEY Bi, LOTG = non cnegrceh gama s <6 t dilereo . 0142 
a Me TR ne ee ore ee, ee 0142 
Eee Oe TOTO rte rans 0141 
Philippines peso: 
Jule 19-23, 1976.....-.-.---------svap ask $0. 1320 
Singapore dollar: 
IE Dig ER ve: ice aeiicn ch: tncieinctaner aera e Se $0. 4042 
RN SR RIPE secede cal cin leaned anctinre eae eet . 4042 
le Oe se a Bee 4042 
ee wee eo ater gi 4032 
iby Sh 1008 ey 4027 
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Thailand baht (tical): 
July 10-23, 1076. sccectsadasccoecuueecuune $0. 0490 
(LIQ-8) 


JOHN Be O’LoveHtin; 
Director, 
Duty Assessment Division. 





(T.D. 76-237) 
Foreign currencies—Daily rates for countries not on quarterly list 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, Philippines 
peso, Singapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., July 30, 1976. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates in U.S. dollars for the dates and foreign currencies shown below. 
These rates of exchange are published for the information and use of 
Customs officers and others concerned pursuant to Part 159, Subpart 
C,, Customs Regulations (19 CFR 159, Subpart C). 


Hong Kong dollar: 


WY 20, 1010. 625 cc cccannnpeeuees ee $0. 2032 
diy 97, 1916... 2502 . 2031 
hily 6, 18 oe ; 2035 
auly 20, 1076. . ccc ccvtduncscpagheiiwes ; 2038 
July 80, FOG... c<ncsnsakauasennweeceaasen ; 2035 
Tran rial: 
GUY 20, 19TO oS cce cocci ses asctace ee $0. 0141 
aly 27, File secedcand acted eneeeaeea . 0141 
July 28; 1976-2 oS cccccccceserescc OS 0141 
quly 20, 19706 ce ea eae . 0141 
edly 90; 1078 aoe re ears eee . 0143 
Philippines peso: 
Jul¥ 26-80; 107 eccctosrcowecewwdl Utes eed $0. 1320 
Singapore dollar: 
Pull 26; TO76 oi cnn cao cemamne ote $0. 4027 
Suly 27,4976... vinci sewn cuuiddpene nadine de . 4039 
Oily 96, 20S ; 4039 
Suly 20, 1076 on ic saeco aie ; 4050 


July 30, 1976 


o> shapitiick lisa pata doa inte diaabg as 34050 











Thailand baht (tical): 
July 26500; 1076) orodscis daCacecones Ae $0; 0490 


(LIQ-3) 
JouNn B. O’ LOUGHLIN; 
Director, 
Duty Assessment Division. 





(T.D. 76-238) 


Classification of vessel repairs under title 19, United States 
Code, section 1466 


Decision in C.D. 4390 holding that repairs to certain vessels which were registered, 
but did not engage in foreign trade, are not dutiable, limited 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., August 19, 1976. 


In Corpus Company et al. v. United States, C.D. 4390 (decided 
November 17, 1972), the United States Customs Court held that the 
cost of repairs made in foreign countries to certain oceanographic 
research vessels which were documented as vessels of the United 
States to engage in the foreign trade as contemplated by section 466, 
Tariff Act of 1930, as amended (19 U.S.C. 1466), were not dutiable 
thereunder. The Court found that where a vessel does not engage in 
trade, is not intended to engage in trade, and is physically incapable 
of engaging in trade, its repairs are not dutiable under section 466; 
even though documented under the laws of the United States to 
engage in the foreign trade. 

It is believed that further argument can be made to convince the 
Court that the repairs are dutiable. For this and other reasons, a 
retrial of this issue will be sought. Accordingly, pending a new ruling 
by the Court, the decision in C.D. 4390 shall be limited to the specific 
entries before the Court. (101481) 


(VES-13-18) 


G. R. DickErson, 
Acting Commissioner of Customs. 








CUSTOMS 
(T.D. 76-239) 


Cotton, Wool, and Manmade Fiber Textiles—Restriction on Entry 


Restriction on entry of cotton, wool, and manmade fiber textile products 
manufactured or produced in Hong Kong 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., August 23, 1976. 


There is published below the directive of August 16, 1976, received 
by the Commissioner of Customs from the Chairman, Committee for 
the Implementation of Textile Agreements, concerning export visa 
requirement for cotton, wool, and manmade fiber textile products in 
certain categories manufactured or produced in Hong Kong. 

This directive was published in the Frprrat Reeister on Au- 
gust 19, 1976 (41 FR 35092), by the Committee. 


(QUO-2-1) 


Wiuiam D. Stynz, 
for Joun B. O’Lovuexuin, 
Director, 

Duty Assessment Division. 





U.S. DEPARTMENT OF COMMERCE 

Domestic and International Business 
Administration 

Washington, D.C. 20230 


CoMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


August 16, 1976. 


ComMISSIONER OF CusTOoMS 
Department of the Treasury 
Washington, D.C. 20229 


Dear Mr. ComMIssIONER: 


Under the terms of the Arrangement Regarding International 
‘Trade in Textiles done at Geneva on December 20, 1973, pursuant 
to the bilateral Cotton, Wool and Man-Made Fiber Textile Agree- 
ment of July 25, 1974, as amended, between the Governments of the 
United States and Hong Kong, and in accordance with the provisions 
of Executive Order 11651 of March 3, 1972, you are directed to 
prohibit, effective on September 6, 1976 and until further notice, 
entry into the United States for consumption of cotton textile prod- 
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ucts in Categories 39-63 ; wool textile products in Categories 111-125; 
and man-made fiber textile products in Categories 214-240, produced 
or manufactured in Hong Kong and exported to the United States 
on and after that date for which Hong Kong has not issued an appro- 
priate visa. Cotton, wool and/or man-made fiber textile products in 
the categories specified, produced or manufactured in Hong Kong 
and exported to the United States before that date, shall not be denied 
entry until December 6, 1976. 

The export visa requirement will not apply to shipments that 
are valued at $250 or less. 

The visa will be a signed copy of a Hong Kong Export License 
(Textiles), stamped on the front side, “Approved for Export to the 
U.S.A.” 

You are directed to permit entry into the United States for con- 
sumption and withdrawal from warehouse for consumption of desig- 
nated shipments of cotton, wool and man-made fiber textile products, 
produced or manufactured in Hong Kong and exported to the United 
States, notwithstanding the designated shipment or shipments do 
not meet the aforementioned visa requirements, whenever requested 
to do so in writing by the Chairman of the Committee for the Imple- 
mentation of Textile Agreements. 

A detailed description of the categories in terms of T.S.U.S.A. 
numbers was published in the FrpErat Recister on February 3, 
1975 (40 FR 5010), as amended on December 31, 1975 (40 FR 60220). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of Hong Kong 
and with respect to imports of cotton, wool and man-made fiber 
textile products from Hong Kong have been determined by the 
Committee for the Implementation of Textile Agreements to involve 
foreign affairs functions of the United States. Therefore, the directions 
to the Commissioner of Customs, being necessary to the implementa- 
tion of such actions, fall within the foreign affairs exception to the 
rule-making provisions of 5 U.S.C. 553. This letter will be published 
in the Feprrat Recister. 


Sincerely, 


Auan PoLANSKY 

Chairman, Committee for the Implementation 
of Textile Agreements, and 

Deputy Assistant Secretary for 

Resources and Trade Assistance 
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(T.D, 76-240) 
Antidumping—Acrylic Sheet from Japan 


The Secretary of the Treasury makes public a finding of dumping with respect to 
acrylic sheet from Japan; Section 153.46, Customs Regulations, amended 


DEPARTMENT OF THE TREASURY, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
CuaptTer 1—Unitep States Customs SERVICE 
PART 158 — ANTIDUMPING 


Section 201(a) of the Antidumping Act, 1921, as amended (19 
U.S.C. 160(a)), gives the Secretary of the Treasury responsibility for 
determination of sales at less than fair value. Pursuant to this au- 
thority the Secretary of the Treasury has determined that acrylic 
sheet from Japan, other than that produced and sold by Mitsubishi 
Rayon Company, Ltd., is being, or is likely to be, sold at less than 
fair value within the meaning of section 201(a) of the Antidumping 
Act, 1921, as amended (19 U.S.C. 160(a)). (Published in the Feprrau 
Reaister of April 29, 1976 (41 FR 17948)). 

Section 201(a) of the Antidumping Act, 1921, as amended (19 
U.S.C. 160(a)), gives the United States International Trade Commis- 
sion responsibility for determination of injury or likelihood of injury. 
The United States International Trade Commission has determined, 
and on July 26, 1976, it notified the Secretary of the Treasury that 
an industry in the United States is being injured by reason of the 
importation of acrylic sheet from Japan, other than that produced 
and sold by Mitsubishi Rayon Company, Ltd., that is being, or is 
likely to be, sold at less than fair value within the meaning of the 
Antidumping Act, 1921, as amended. (Published in the FrpEran 
Reaister of August 2, 1976 (41 FR 32294)). 

On behalf of the Secretary of the Treasury, I hereby make public 
these determinations, which constitute a finding of dumping with 
respect to acrylic sheet from Japan, other than that produced and 
sold by Mitsubishi Rayon Company, Ltd. 

Section 153.46 of the Customs Regulations is amended by adding 
the following to the list of findings of dumping currently in effect: 


Merchandise Country aa 
Acrylic sheet, other than that produced and Japan 76-240 
sold by Mitsubishi Rayon Company, 
Ltd. 


217-763—76——2 
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(Sees. 201, 407, 42 Stat. 11, as amended, 18; 19 U.S.C. 160, 173). 
Approved August 20, 1976: 
(APP-2-04) 


Perer O. SucHMAN, 
Acting Assistant Secretary of the Treasury. 


[Published in the FepERAL Reeister August 30, 1976 (41 FR 36497)] 


(T.D. 76-241) 


Documents required for clearance or for certain departures of aircraft—= 
Customs Regulations amended 


Section 6.8(a), Customs Regulations, amended to provide for an alternat 
procedure for filing shipper’s export declarations 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
CuapteR I—Unitep States Customs SERVICE 
PART 6-AIR COMMERCE REGULATIONS 


Section 6.8(a) of the Customs Regulations (19 CFR 6.8(a)) presently 
provides for the filing with Customs of certain specified documents 
including individual shipper’s export declarations on Department of 
Commerce Form 7525-V at the time of departure of an aircraft from 
any area from which clearance is required. Regulations of the Bureau 
of the Census and of the Office of Export Administration now provide 
an alternative procedure whereby certain qualified exporters may be 
exempt from filing individual shipper’s export declarations if they 
have obtained approval to file summary monthly reports instead on a 
Shipper’s Summary Export Declaration (Commerce Form 7525-M). 
In order to conform the Customs Regulations to the regulations of the 
Bureau of the Census and the Office of Export Administration, it is 
necessary to amend section 6.8(a) of the Customs Regulations to 
provide for thi: alternative procedure. 
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Accordingly, section 6.8(a) of the Customs Regulations (19 CFR 
6.8(a)) is amended as follows: 


§6.8 Documents for clearance, or for certain departures. 


(a) At the time of departure of any aircraft from any area from 
which clearance is required by section 6.3 or 6.5, the aircraft com- 
mander or an authorized person shall deliver to the Customs officer 
in charge an outward general declaration, a cargo manifest and 
any required shipper’s export declarations for all cargo on the air- 
craft (also for the aircraft itself if it is being exported from the 
United States for foreign account). If required, any shipper’s export 
declarations and cargo manifest may be filed pro forma if the air- 
craft is departing from the United States and prior to departure a 
proper bond is given, in which case completed shipper’s export 
declarations and the completed cargo manifest are to be delivered 
pursuant to the bond not later than the fourth day after departure: 
Provided, That, during any period covered by a proclamation of the 
President that a state of war exists between foreign nations, no 
aircraft shal) be cleared for a foreign destination until the completed 
cargo manifest and all required shipper’s export declarations shall 
have been filed with the Customs officer in charge: And provided 
JSurther, That no aircraft shall be cleared until the completed cargo 
manifest and all required shipper’s export declarations have been 
filed with the Customs officer in charge if the aircraft is departing 
on a flight from the United States directly or indirectly to a country 
or other destination in country groups designated W, Y, or Z of 
the Export Regulations (15 CFR Part 370, Supplement No. 1). 
At the time of departure of an aircraft not required to clear which is 
transporting merchandise from one to another area or from an 
area to possessions of the United States, the documents prescribed 
in the regulations of the Bureau of the Census (15 CFR Part 30) 
must be filed before departure or a bond to produce the required 
documents timely and pro forma documents, when required by the 
district director, as prescribed in 15 CFR 30.24 must be filed. 
Clearance of the aircraft on such a flight is not required unless 
foreign residue cargo is being carried (see section 6.9), or unless the 
aircraft is of foreign registry and is not departing under the proce- 
dure provided for in section 6.2(d) or unless the aircraft is to pro- 
ceed to a foreign destination thereafter, 


* * * * * 
(R.S. 251, as amended, secs. 624, 644, 46 Stat. 759, 761, as amended, sec. 1109, 
72 Stat. 799, as amended (19 U.S.C. 66, 1624, 1644, 49 U.S.C. 1509)) 


Inasmuch as this amendment merely conforms the Customs Regu- 
lations to pre-existing regulations of the Bureau of the Census and of 
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the Office of the Export Administration, notice and public procedure 
thereon is found to be unnecessary, and good cause exists for dispensing 
with a delayed effective date under the provisions of 5 U.S.C. 553. 

Effective date. This amendment will become effective upon publica- 
tion in the Feprerau Reaister. (095480). 


(ADM-9-03) 


Vernon D. Acrez, 
Commissioner of Customs, 


Approved August 20, 1976, 
JAMES J. FEATHERSTONE, 
Acting Assistant Secretary of the Treasury. 


[Published in the FEpERAL Reeister August 30, 1976 (41 FR 36497)] 
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(C.D. 4667) 
InTER-MaRiTIME Forwarpine Co. Inc. v, Unrrep States 
Electrical articles 
Court Nos. 66/60107, etc. 
Port of New York 
[Judgment for defendant.] 
(Decided August 12, 1976) 
Allerton deC. Tompkins for the plaintiff. 


Rex E. Lee, Assistant Attorney General (John J. Mahon, trial attorney), for the 
defendant. 
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Forp, Judge: In this consolidated action, both parties have moved 
for summary judgment under Rule 8.2, Rules of the United States 
Customs Court. The merchandise under consideration was described 
on the invoices as connectors, sockets, socket contacts, pin contacts, 
socket inserts, mountings, brackets, and mounting brackets with or 
without additional words of description. A catalog of the actual im- 
porter depicts the various articles on pages 31-34 which the affiant, 
Jacob Friedland, has circled and initialed “JF” as per his affidavit, 
paragraph 4, attached to plaintiff’s motion for summary judgment. 

The merchandise was classified under item 685.90, Tariff Schedules 
of the United States, or as modified by T.D. 68-9, which provides as 
follows: 


Electrical switches, relays, fuses, lightning arresters, plugs, re- 
ceptacles, lamp sockets, terminals, terminal strips, junction 
boxes and other electrical apparatus for making or breaking 
electrical circuits, for the protection of electrical circuits, or 
for making connections to or in electrical circuits; switch- 
boards (except telephone switchboards) and control panels; all 
the foregoing and parts thereof. 


Since the articles are designed and used in audio circuits plaintiff 
contends they are not provided for in item 685.90, Tariff Schedules 
of the United States, citing Midland International Corp. v. United 
States, 62 Cust. Ct. 164, C.D. 3715, 295 F. Supp. 1101 (1969) ; General 
Electric Company v. United States, 63 Cust. Ct. 140, C.D. 3887 (1969), 
afd, 58 CCPA 152, C.A.D. 1021, 441 F. 2d 1186 (1971); Rembrandt 
Electronics, Inc. v. United States, 75 Cust. Ct. 103, C.D. 4613, 405 
F. Supp. 588 (1975) (appeal pending). Accordingly, plaintiff claims 
the proper classification for such articles is provided for in item 
688.40, Tariff Schedules of the United States, or as modified by T.D. 
68-9, which reads as follows: 


Electrical articles, and electrical parts of articles, not specially 
provided for. 


The evidence supporting plaintiff’s motion for summary judgment 
consists of an affidavit of Jacob Friedland, vice president of the actual 
importer, a catalog of the actual importer depicting the imported 
articles, and interrogatories obtained pursuant to rule 6.3 of the 
rules of this court which were answered by Mr. Friedland. 

At the outset, I note the classification of the involved merchandise 
was made under item 685.90, Tariff Schedules of the United States, 
which covers 15 types of items all carrying the same rate of duty. 
Under such circumstances, where a specific classification is not 
made, no presumption of correctness attaches to the classification. 
Broadway-Hale Stores, Inc. v. United States, 63 Cust. Ct. 194, C.D. 


217-763—76——3 
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3896 (1969) and cases cited therein. It is, however, incumbent upon 
plaintiff to establish the correctness ‘of its claim. 

Item 688.40, supra, under which plaintiff claims, is a basket pro- 
vision for electrical articles and it contains a “not specially provided 
for’ clause. The imported items of merchandise are in fact electrical 
articles: However, they are also or at least some of them. are “‘recep- 
tacles” or “plugs” and ‘all of them are articles ‘for making connections 
to or in electrical circuits.”” Whether they are receptacles, plugs or 
articles for making connections to or in electrical circuits is immaterial 
if they are designed for use in audio circuits under the principles set 
forth in the Midland and General Electric cases, supra. However, if 
they are capable of use in power circuits then item 685.90, supra, 
which does not contain a “not specially provided for’ clause is more 
specific and must prevail. 

The affidavit and interrogatories insofar as are pertinent to this 
decision establish the imported articles to be rated at 15 amperes and 
200 volts. The catalog attached to plaintiff’s motion also confirms 
this fact. While the court may. take judicial notice of the fact that 
these ratings are equivalent to power function, it does not ipso facto 
establish them as such. It is conceivable that for some audio functions 
such ratings would be necessary or desirable. The use of the articles 
according to Friedland is for audio use. There is no testimony to dis- 
pute this. In the interrogatories Mr. Friedland indicated that a power 
use would be dangerous as the cases of the imported articles are metal 
and are not insulated. A review of the catalog prepared under the 
direction of Mr. Friedland indicates that all of the plugs involved 
have nylon insulators and many of the receptacles are also insulated. 

Based upon the facts before me the court concludes that the 
imported merchandise is more specifically provided for under item 
685.90, supra, because of the high ratings, 15 amperes and 200 volts; 
and the evidence adduced establishing insulation of the articles. 

The motion of plaintiff for summary judgment is therefore denied 
and defendant’s cross-motion for summary judgment is granted. 

Judgment will be entered accordingly. 


(C.D. 4668) 
Norman G. JENSEN, Inc. v. Unirep States 


Optical instruments—Gunsights 


In issue are tubular gunsights, each of which consists of an 
outer steel protective body and an inner tapered aluminum tube at 
one end of which is a glass lens and at the other an aperture and 
light-collecting system. This light-collecting system is a red plastic 
piece of material, specially designed to gather and transmit all 
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red rays and provides the aperture with intensive even red light 
in the form of a red dot. The sights which are mounted on rifles 
and shotguns are designed, to be. used in the following way: Both 
eyes are kept open. With the left eye concentrating on the target 
and the right eye looking at the sighting device, the shooter sees 
the red dot at infinity on the target. Then, when the red dot is on 
the target, the shooter pulls the trigger. Held: The imported 
gunsights were properly classified as ‘“‘optical instruments” under 
item 708.89 of the Tariff Schedules of the United States. 


Optica INSTRUMENTS—DEFINITION 


Under schedule 7, part 2, headnote 3 of the tariff schedules, 
an article is classifiable as an ‘‘optical instrument” if it incorporates 
one or more optical elements, but does not include any instrument 
in which the incorporated optical element or elements are solely 
for viewing a scale or for some other subsidiary purpose. 


Court No. 71-12-02025 
Port of Minneapolis-St. Paul 
[Judgment for defendant.] 
(Decided August 12, 1976) 


Barnes, Richardson & Colburn (Peter J. Fitch of counsel) for the plaintiff. 
Rez E. Lee, Assistant Attorney General (Maz F. Schutzman, trial attorney) 
for the defendant. 


Matetz, Judge: This case involves the proper tariff classification 
of gunsights that were manufactured in and exported from Great 
Britain and entered at Minneapolis-St. Paul, Minnesota on August 13, 
1970 and September 22, 1970. Plaintiff Jensen was the customs broker 
and the consignee was Normark Corporation of Minneapolis. 

The gunsights in question were classified by the government under 
item 708.89 of the Tariff Schedules of the United States, as modified 
by T.D. 68-9, as other optical appliances and instruments and 
assessed duty at the rate of 31 percent ad valorem. 

Plaintiff claims (1) that the gunsights designated as F/A 010 on 
the invoices should properly have been classified as other parts of 
rifles under item 730.67. of the tariff schedules, as modified by T.D. 
68-9, dutiable at the rate of 12.5 percent ad valorem and (2) that 
the gunsights designated as F/A 012 should properly have been classi- 
fied under item 730.75, as modified by T.D. 68-9, as other parts of 
shotguns, dutiable at the rate of 8 percent ad valorem. 

The pertinent provisions of the tariff schedules read as follows: 
Classified under: 

Schedule 7, part 2, headnote 3: 

3. The term ‘‘optical instruments’’, as used in this part, em- 
braces only instruments which incorporate one or more optical 
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elements, ‘but does not include any instrument in which the 
incorporated optical element or elements are solely for viewing 
a scale or for some other subsidiary purpose. * 


* * * * * * *. 
Optical appliances and instruments not 
provided for elsewhere in part 2 of this 

schedule; frames and mountings for 
such articles, and parts of such ponies 

and mountings: ie 

* * * * * * * 


708.89 Other appliances and instruments- - - 31% ad val. 
Claimed under: 


Pistols, revolvers, rifles, shotguns, and 
combination shotguns and rifles, all the 
foregoing which are firearms designed to 
fire shot, pellets, or bullets * * *: 


ok * a * * * * 
Rifles: 

* x * * * * * 
Shotguns: 

* * 7 * * *- * 


Parts of the foregoing firearms * * *: 
* * * * * * RP 


Rifle parts: 


* * or * * * a 
730.67 NOE oh eee ae be a 12.5% ad val. 

Shotgun parts: 

* * * * tJ * * 
730.75 ier ee es sees 8% ad val. 


Against this background, the major question in controversy is 
whether the imported gunsights are optical ‘appliances or instruments. 


I 


The gunsights in issue are tubular in shape and about 6% inches in 
length. Each sight basically consists of two assemblies: An outer 
steel body or cover and an inner collimator. '! The collimator consists 
of a tapered aluminum tube at one end of which is a biconvex glass 
lens * approximately 1 inch in diameter which is held in a ring type 





1 A collimator is a device for producing a beam of parallel rays of light. See, e.g., Engis Equipment Co: v. 
United States, 62 Cust. Ct. 29, 31, 294 F. Supp. 964, 966, C.D. 3670 (1969). See also defendant’s exhibit A, p. 15. 
This exhibit is a booklet which bears the signatures of two officials of the consignee Normark Corporation 
and, during the period in issue, was included by Normark in each box that contained a gunsight it sold. 
This booklet (hereafter referred to as the ‘‘ Normark booklet’’) describes the “ principles and how to use” the 
gunsights in question. 

2 A biconvex lens is one in which both of the surfaces curve outward as a rest of which the lens is thicker in 
the middle and thinner at the edges. See R. 142, 
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fitting. At'the forward end of the inner tube is an aperture and a light- 
collecting system. This light-collecting system is a red plastic piece of 
material, specially designed to gather and transmit all red rays and 
provides the aperture with intensive even red light in the form of a 
red dot. : 

The outer steel body performs primarily a protective function and 
is fitted with a form of mounting. At approximately the center of the 
outer body are two spring adjustment- screws for adjusting the-gun- 
sight to the user’s personal vision and the trajectory of the gun. Also 
attached to the outer body is an unbreakable plastic dome which pro- 
tects the light-collecting system. 

The sights in question are intended for a specific type of hunting, 
namely close-range shooting on fast-moving targets. More particularly, 
the F/A 010 sight is designed to be mounted on rifles and is intended 
for use on a fast-moving target located at a distance of 100 to 150 
yards, while the F/A 012 sight is designed for shotguns and intended 
for use on targets about 40 yards away. 

In order to use the sight, the shooter; after putting the rifle to his 
shoulder, keeps both eyes open and concentrates on a particular 
target. The right eye (assuming that the shooter is right-handed) 
sees the light point in the gunsight which is in the shape of a red dot 
and the left eye sees the target. If the left eye is closed, then the only 
thing visible is the black tunnel of the sight with a red dot in it. If 
the right eye is closed, the only thing visible is the side of the sight 
of the weapon and the target. 

When a shooter uses the imported sight, he does not look into 
it but rather looks at it and at the same time that he is looking at 
the sight both his eyes are concentrating on the target. In order for the 
shooter to use the sight without being injured by the recoil of the 
rifle, it is necessary to have his eye approximately 3 to 5 inches away 
from the edge of the sight. Additionally, if the eye is placed flush 
against the sight, the shooter’s aim would be less effective because 
he would lose the peripheral vision around the sight. In other words, 
by keeping the sight from 3 to 5 inches from his eye, the shooter sees 
with that eye the red dot as well as the periphery of the target area. 

The principle upon which the sight works is to take advantage of 
the normal binocular vision of humans * by fusing the image of the 
aiming spot with the image of the target, i.e., the image of the target 
perceived by the nonsighting eye is fused, by operation of the cortex 
in one’s brain, with the peripheral image of the target and aiming spot 
perceived by the sighting eye. Stated otherwise, one eye sees the 
target and the surrounding area of the target while the other eye has 


, 
’ Binocular vision is vision employing both eyes at once. See Webster’s New International Dictionary (1948) 
The gunsights in issue will not work if a person has only one eye. 
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a portion of the target blocked out by the presence of the sight. Thus, 
both eyes are looking at the target and the sight blocks out a part of the 
target on one eye and represents an image of an aiming spot. Since 
the other eye is viewing the target, an image is transferred to the cortex 
of the brain. Thus, the shooter sees the image of an aiming spot as 
being part of the nonoccluded image. 

Various excerpts from the Normark booklet are helpful in enabling 
one to understand how the sights in issue are used. Thus, page 8 of 
the booklet states in part that— 


* * * Tt is extremely important that the sight be zeroed in to 
the individual’s eyes. The reason for this is that you are not sight- 
ing with one eye, and the effects of sight alignment with two eyes 
can vary considerably between shooters. There is one difference 
from sighting a normal telescope or open-type sight, and that is 
not to try to hold the [red] dot on the target for any length of 
time. With your left eye focusing on the target (for the right- 
handed shooters), when the [red] dot lines up, pull the trigger. 


Also helpful is the following comment at page 10 of the Normark 
booklet: 


First practice raising the gun quickly so that the ‘light point’ 
[red dot] is immediately seen. * * * Using two eyes, Focus on 
your target, mount the gun quickly, prrectr the ‘light point’ 
[red dot] on your target, and squeeze the trigger. 


II 


As stated previously, the imported sights were classified under item 
708.89 as other optical appliances and instruments. Also, as stated 
previously, headnote 3 of part 2, schedule 7 of the tariff schedules 
defines “optical instruments” as “instruments which incorporate one or 
more optical elements, but does not include any instruments in which 
the incorporated optical element or elements are solely for viewing a 
scale or for some other subsidiary purpose.” Viewed against this 
statutory definition, it must be concluded that if an imported article 
consists of one or more optical elements the purpose of which is not 
subsidiary with regard to the operation of that article, then it is 
properly classifiable as an “optical instrument” under the tariff 
schedules. See Amaco, Inc. v. United States, 74 Cust. Ct. 172, 179, 
C.D. 4602 (1975). See also Librascope Div. of Singer-General Precision, 
Inc. v. United States, 76 Cust. Ct.—, C.D. 4656 (1976). Thus the two 
key problems before us are (1) whether the sights incorporate one or 
more optical instruments, and (2) whether the optical elements per- 
form a dominant or primary purpose. For the reasons that follow, it is 
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held that the sights. in question meet these criteria and were therefore 
correctly classified as optical instruments.* 

At the outset, it is to be noted that the term ‘‘optical elements’’ 
includes lenses, prisms and mirrors. See, e.g., Summary of Tariff 
Information (1929), p. 552; Engis Equipment Co. v. United States, 
supra, 62 Cust. Ct. at 32. Further, the superior heading to items 
708.01 through 708.29 of the tariff schedules provides for classification 
of ‘‘{lJenses, prisms, mirrors, and other optical elements * * *.” 
Also, the term ‘“‘optical,’’ as used in tariff nomenclature, has been 
judicially construed to relate to the phenomena of both light and 
vision. See, e.g., United States v. Bliss & Co., 6 Ct. Cust. Appls. 433, 
440, T.D. 35980 (1915); G._A.F. Corp. et al. v. United States, 67 Cust. 
Ct. 167, C.D. 4269 (1971). Accordingly, an “‘optical element” for 
tariff purposes consists of lenses, prisms, mirrors, or other articles 
which depend for their operation on the phenomena of light and vision. 

In this context, the record is clear that the sights in question 
incorporate two optical elements, namely, the lens and the red trans- 
lucent plastic object on the forward end of the sights. That a biconvex 
lens is present in the articles at bar is unquestioned. In addition, it 
is apparent from the Normark booklet (pp. 4-6) that the lens is one 
of the key elements of the sight. 

With regard to the red plastic translucent object on the forward 
end of the sights, it, too, is an optical element in that it is specially 
designed to gather light rays and then bend and convey those light 
rays through a small aperture in the direction of the lens: Thus plain- 
tiff’s witness Nils Ruder, the inventor of the imported sights and the 





4The Tariff Classification Study, Schedule 7 (1960), p. 140, states that headnote 3, part 2, schedule 7 ‘‘in- 
cludes a definition of the term ‘optical instruments’ * * * [which] [ijt is believed * * * substantially conforms 
with existing customs practice.”” Relying upon this headnote, the court in Parsons Optical Laboratories et al. 
v. United States, 68 Cust. Ct. 143, 146-47, C.D. 4351 (1972) concluded that the criteria under the Tariff Act of 
1980 for determining whether an article was an “optical instrument” were applicable in ascertaining whether 
the article was an “optical instrument” under the tariff schedules. These criteria under the Tariff Act of 1930 
were stated by the court as follows in Engis Equipment Co. v. United States, 62 Cust. Ct, 29, 32, 294 F. Supp. 
964, 966-67, C.D. 3670 (1969): (1) The device must function in such manner that employment of its optical 
features is dominant or primary, as compared to the role of its other components; (2) The device’s optical 
elements must be essential to its operation; that is, to be considered an optical instrument, the device cannot 
be operated in its intended manner without the optical components; (3) The instrument must, in performing 
its intended function, act upon, deal with, or route rays of light; (4) The optical system of the instrument 
must aid human vision or create for inspection a picture or image of some object. 

In Parsons the court found that an applanation tonometer—which is an instrument designed to measure 
the intraocular pressure of the eye by means of a“‘doubling”’ prism—met the foregoing criteria and hence was 
properly classified by the government as an optical opthalmic instrument. Parenthetically, it may be added 
that an applanation tonometer is a fortiori an “‘ optical instrument”’ under the headnote 3 definition. 

The polnt to all this is that upon further consideration of headnote 3, and in light of the decision of this 
court in Amaco, it is concluded that the criteria under the Tariff Act of 1930 as set out in Engis are not 
controlling in ascertaining whether or not an article is an optical instrument under the tariff schedules. Rather 
itis concluded that the controlling definition under the tariff schedules is that set forth in headnote3. Withal 
as discussed below, the present record not only supports the classification of the present gunsights as ‘‘opti- 
cal instruments” within the headnote 3 definition, but also supports their classification as ‘optical in- 
strument”’ within the Engis criteria. 
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managing director of Singlepoint, Ltd., the manufacturer of the sights, 
testified (R. 97-98) : 


Q. Mr. Ruder, what function does the red plastic in the sight 
* * * have? 


A. It only colors the aiming dot. 

Q. It colors—? 

A. It colors the light, the aiming dot. 

Q. Does it, in fact, play a Seedy ee function? 
A. Partly, yes. [Emphasis added 


With further reference to this red plastic object, defendant’s wit- 
ness, Richard Mastrom, a senior optical engineer employed by Honey- 


well, Inc. in the development of optical systems engineering, testified 
(R. 167): 


Q. Now, I direct your attention to the piece of red ‘plastic, the 
red plug at the end of Plaintiff’s Exhibit 1 [one of the sights in 
question].: And, do you have an opinion, Mr. Mastrom, with 
regard to whether or not that red plastic object performs any 
function with respect to this article? 

A. Yes, I believe it performs two functions. 

Q. Could you please elaborate? 

A. One, it’s acting like an optical filter that is absorbing all of 
the light transmitted through it except for the rays in the area 
of the red portion of the visible spectrum and it is so shaped so 
as to direct light from the bright areas of the sky to the aperture 
in the sight itself. 

Q. Consequently, would you therefore state that the red plastic 
obs performs an optical function with respect to the * * * 
sight? 

A. Yes, I would. 

Further, page 6 of the Normark booklet states in part: 

The * * * sight consists of two assemblies: The collimator 
and the outer body. The collimator consists of a tapered tube, 
at one end of which is a lens, and at the other end an aperture 
and light-collecting system. * * * The light-collecting system 
is an acrylic, specially designed to gather and transmit all red 


rays which provides the aperture with intensive even red light. 
[Emphasis added.] 


In a similar vein, page 14 of the Normark booklet characterizes 
the red translucent plastic object as a “high intensity light-gathering 
device.” 

On a related aspect, the court notes that plaintiff’s witness Ruder 
testified that the red translucent plastic object is not a prism (R. 83- 
84, 217). However, it must be concluded that the object functions in 
& manner similar to a prism since (as testified to by defendant’s 
witness Mastrom) it operates to refract light obtained from the bright 
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portions of the sky. In this connection, Webster’s Third New Inter- 
national Dictionary (1963) defines the term ‘‘prism”’ as follows: 


2a: a transparent body bounded in part by two plane faces 
that are not parallel used to deviate or disperse a beam of 
light * * * c: something that refracts light or produces an 
effect suggestive of a spectrum; 


As previously observed, the evidence shows that the red plastic 
object gathers and transmits rays of light toward the lens. Also, 
visual inspection of the object indicates that it is “bounded in part 
by two plane faces that are not parallel.” 

In view of the foregoing, it is evident that the imported sights 
incorporate two optical elements—the lens and the red translucent 
plastic object. Whether the latter be termed a prism or not, it is 
nevertheless an optical element, inasmuch as it is directly related 
to the phenomena of light and vision, i.e., it gathers and transmits 
light rays for visual inspection.® 

We next consider whether the dominant or primary use of the 
sights in issue lies in the employment of their optical elements. One of 
the crucial questions in this respect is the purpose of the lens. As to 
this, plaintiff’s witness Ruder, the inventor of the sights in question, 
stated that the purpose of the lens is to place the image of the red 
aiming spot in a comfortable focal plane to one’s eye (R. 77), and that 
it operates to enable the eye, which is focusing on a distant object, to 
accommodate to the aiming spot through elimination of the fuzziness 
of that spot, in somewhat the same fashion as a pair of eyeglasses 
would eliminate the fuzziness of reading material, although the sub- 
ject lens places the image of the aiming spot at infinity, while eye- 
glass lenses do not (R. 103-5). In regard to the magnification of the 
lens, Mr. Ruder, after testifying on direct examination that the lens 
did not magnify the image of the red aiming spot (R. 72, 78), testified 
on rebuttal (after having heard defendant’s witness Mastrom testify 
to the contrary), that the lens present in the imported sights does 
provide a degree of magnification, i.e., it magnifies an object (the red 
aiming spot) for inspection (R. 213-14). Attempting to explain his 
previous testimony to the contrary, Mr. Ruder stated that it is only 
when the eye is placed in the same position as the lens in the imported 
sights that the lens does not magnify (R. 211, 214), but that when the 
eye is placed at any distance away from the lens, the image of the red 
aiming spot will be magnified (R. 216). Additionally, Mr. Ruder 
stated that the lens operates to render parallel the light rays absorbed 
by the sight (R. 100). 


5 Even if the red translucent plastic object is not an optical element, inasmuch as the statutory definition 
for an ‘‘opéical instrument’’ requires only that it incorporate one or more optical elements, the presence 
of the lens alone in the imported sights is enough fully to satisfy this initial requirement; 

¢ The record, as previously pointed out, makes clear that the shooter’s eye should be about 3 to 5 inches 
away from the edge of the sight. 
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Defendant’s witness Mastrom stated that’ the lens performs two 
essential functions with respect to the imported sight: (1) it provides 
an image of the red dot at. a comfortable viewing distance, i.e., it 
“collimates the red object for the user’s eye” (R, 157), and.(2) in 
this collimating capacity, it orients the line of sight (ibid.), that is, 
it provides a distinct line of sight direction for the red dot (R: 158). 
This is corroborated by the testimony of defendant’s witness Ackerman 
(R. 196, 201), who had designed a sight similar in principle to the 
imported sight.’ 

Further, the Normark booklet states at page 3 that the lens in- 
corporated in the sight ‘‘magnifies and intensifies a light source,’ 
and at page 4 that “(t]he lens eliminates chromatic and spherical 
aberrations and produces a magnified image of the light point,’’® 

In sum, the lens in the imported sight serves the following purposes: 

1. It presents an image of the red aiming spot at a comfortable 
viewing distance to one’s eye, 1.e., it provides a focusing capability 
for the eye. 

2. It magnifies the image of the red aiming spot. 

3. It renders the light rays absorbed by the sight parallel, i.e., it 
acts as a collimator. 

4. It operates to orient the line of sight by providing a direct line 
of sight direction for the red aiming spot. 

Turning now to the function of the red plastic object in the imported 
sight, Mr. Ruder testified that its purpose is to gather light and color 
the aiming spot (R. 98). This is corroborated by the Normark booklet 
which states at page 6 that in addition to performing a light-gathering 
function, the red plastic object “transmits” red light rays toward the 
lens. In addition, Mr. Mastrom’s testimony regarding the functions 
of this object is consistent with the foregoing in that he stated that 
the red plastic object acts as an optical filter absorbing all light trans- 
mitted through it except for those rays in the area of the red portion 
of the visible spectrum and that the object is shaped so as to gather 
light from the brightest portions of the sky (R. 167). 

With the foregoing considerations in mind, we now proceed to 
determine whether the functions of the lens and red plastic object, as 
heretofore discussed, are merely incidental or “‘subsidiary,’’ as they 
relate to the operation of the imported sight (as plaintiff contends), 


? The testimony of plaintiff’s witness Johnston that the lens is an unnecessary element in the sights at 
bar (R. 182); that a piece of plain glass could be used as efficiently (R. 133); and that, in his opinion, the 
only reason for utilization of a lens in the merchandise herein is for the purpose of keeping dust out (R, 133) 
tannot be given any weight. Not only is this testimony contrary to all the credible evidence in the record, 
it is totally inconsistent with the prior testimony of the inventor of the sight, Mr. Ruder, that a piece of 
plain glass could not be used because it would result in an optical accommodation problem (R. 77-79). 

8*Chromatic aberration” is defined in Webster’s Third New International Dictionary (1963) as an “‘aberra- 
tion caused by the different refrangibilities of the colored rays of the spectrum.” “Spherical aberration” is 
defined in the same source as an “aberration caused by the spherical form of a lens or mirror that gives 
different foci for central and marginal rays.” 
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or whether the dominant or primary use of the imported sight lies in 
theemployment of those two optical features (as defendant-contends). 

Relevant on this score is the manner in which the imported sight 
is used: This is described in the Normark booklet as follows (p. 2): 


* * * (The imported] Sights are meant to be used as a game 
sight where quick, fast sighting is necessary, such as in brush or 
heavily wooded areas. To use it effectively, you simply shoot 
with both eyes open. It is an optical sighting device, and when 
positioned on the gun similar to a telescopic sight, you simply 
raise your gun and sight with both eyes open. With your left 
eye concentrating on the target and your right eye looking at the 
Sighting device, you will see a red dot at infinity on the target. 
‘When the red dot is on ‘the target, pull the trigger. 


This use of the sights in issue would indeed be frustrated if its 
optical elements, namely the lens and red plastic object, were not 
present therein. As stated by defendant’s witness Mastrom (R. 
158-59), if the lens were removed from the sights at issue, the aiming 
spot would no longer appear to the user at infinity, so that not only 
would that spot appear out of focus, but there would exist an ac- 
commodation problem as well. That is, in the process of normal 
binocular vision, both eyes must focus on the same point (R. 67). 
The. lens present in the imported sight creates an image of the red 
aiming spot for the sighting eye at the same point at which the non- 
sighting eye is viewing the target, i.e., at infinity, so that both eyes 
are focusing at the same point. Without the lens, either the target or 
the aiming spot would be continually out of focus, depending upon 
which of. those objects the user’s eyes were concentrating on; one’s 
eyes cannot, simultaneously accommodate to both a distant object 
(target) and one that is near (red aiming spot). Hence, the lens 
operates to accommodate for the different viewing distances. 

Secondly, without the lens the sights in question would provide no 
line of sight orientation relative to the target. More particularly, 
the red aiming spot is aligned in such a way that it is directly keyed 
in, by operation of the lens, to the point of impact. Thus, page 2 of 
the Normark booklet observes that “in the case of the shotgun, the 
dot is sighted in to coincide with the pattern of the gun, in the case 
of the rifle, the dot is directed to where the impact of the bullet 
strikes.” As defendant’s witness Ackerman testified, if the imported 
sight is used without the lens, the dot can be superimposed anywhere 
merely by moving one’s head (R. 201), thus eliminating that pre- 
determined point of sight direction which is the sine qua non of the 
sights at issue. This, of course, would not occur when the lens is in 
place in the sigh. 

Furthermore, the fact that the red aiming spot would be substan- 
tially reduced in size were the lens to be removed from the subject 








26 CUSTOMS COURT 


sights would undoubtedly render the sights more difficult to use. 

Turning to the primary function of the red plastic object with 
regard to the operation of the imported sights, its purposes, as dis- 
cussed before, are to gather light, filter out all light rays except for 
those in the red portion of the visible spectrum, and transmit those 
red rays, in the form of a red aiming spot, toward the lens. Obviously, 
the fact that a red dot was chosen by the inventor, was to provide 
the user with an easily recognizable aiming point which contrasts 
with sky and foilage (R. 102). If, however, that red plastic object 
were to be removed from the sights, the sights would no longer be 
capable of gathering light rays from the brighter portions of the sky 
and the only light rays which would be absorbed by the sights would 
be those entering on a course directly parallel to the aperture in the 
sight, from whatever direction the weapon was being aimed. Hence 
the user would perceive a considerably Jess illuminated image of the 
aiming spot, thus rendering it more difficult to sight quickly upon the 
target. Also without the red plastic object, there would no longer be 
an aiming spot in direct color contrast to the sky and foliage. Instead, 


the image of the aiming spot would assume the color of whatever ~ 


light happened to come through from the point of sight direction 
(R. 103). 

It is thus clear that the absence of both the lens and red plastic 
object from the imported sight, or the absence of either component 
for that matter, would completely frustrate its basic function as a 
gunsight. 

In these circumstances, the statutory criteria for classification of 
the imported sight as an “optical instrument” have been fully met. 
And in this connection it is interesting to note that the testimony of 
defendant’s witnesses Mastrom and Ackerman that the imported 
sights are ‘optical instruments” (R. 157, 196), comports with the 
categorization which Normark, the ultimate consignee herein, has 
itself given to its own product. Thus the Normark booklet states at 
page 11 that the sight in question “is an optic sighting device that 
looks like the normal telescopic sight. It is a telescope under the definition 
that a telescope is an optic instrument that magnifies a point of 
light.”” (Emphasis added.) 

Ill 


Finally, even if the criteria set out in Engis were deemed to be 
applicable here (see note 4, supra), the sights would still be classifiable 
as “optical instruments.” Thus, it has already been demonstrated 
that the sight functions in such manner that employment of its 
optical features, i.e., the lens and red plastic object, is dominant or 
primary; that those optical elements are essential to the operation of 
the sight; and that in performing its intended function, the sight acts 
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upon, deals with, or routes rays of light. The final requirement, as 
specified in Engis, is that the optical system aid human vision or 
create for inspection a picture or image of some object. In the court’s. 
view, the sights at bar fulfill both of these criteria. 

Concededly, the sights at bar do not operate to improve the user’s 
vision, per se, i.e., they do not help him to see the target better. 
However, the requirement is not that the instrument necessarily 
improve human vision, but aid human vision. In this connection, 
reference is made to Webster’s Third New International Dictionary 
(1963), wherein the term “[gun]sight”’ is defined as follows (p. 2114): 


lla (1): a device for guiding the eye in aiming a firearm * * *. 


Inasmuch as the function of any gunsight is, therefore, to “guide 
the eye” of the user to the desired point of impact, it follows that. 
all gunsights operate to aid human vision. That is precisely why they 
are utilized. Plaintiff agrees with this since it states at page 26 of its 
brief that ‘‘[iJron, or open, sights are the type of gunsights normally 
sold with firearms, consisting of a notch and bead. It could be said 
that such sights aid vision, but they would hardly be considered as optical.” 
(Emphasis added.) Open or iron sights could “hardly be considered 
as optical” because, although they do in fact aid vision, they do not 
incorporate one or more optical elements. But this is not the case 
with the sights in question which, as has been shown, do incorporate 
one or more optical elements. Further, the sights could even be said 
to improve vision, inasmuch as the lens incorporated therein effects. 
a magnification of the aiming spot, thus facilitating the visual per- 
ception thereof. 

Further, the record is clear that the sights create for inspection an 
image, i.e., an image of the red aiming spot. With regard to plaintiff’s 
assertion that “t]he sight does not create an image in an active sense’” 
(plaintiff’s brief, p. 27), there exists testimony in the record to the 
contrary. Thus, defendant’s witness Mastrom stated, on cross-exami- 
nation, that the sights in issue, by virtue of the lens incorporated 
therein, create an image of the red aiming spot at infinity (R. 174, 177),. 
and that he would consider that image to be an active rather than 
passive object (R. 173). Also, plaintiff’s witness Ruder agreed that 
the aiming spot is a result of the interplay of the components of the 
imported sights (R. 98). 

In short, not only do the imported guns fall within the headnote 3 
definition of “optical instruments,” they satisfy the Engis criteria for 
classification of imported articles as ‘optical instruments.” 


IV 


As indicated before, plaintiff claims that the F/A 010 gunsights 
should have been properly classifiable under item 730.67 as other 
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parts of rifles and that the F/A 012 sights should have been properly 
classifiable under item 730.75 as other parts of shotguns. Relevant 
to these claims is General Interpretative Rule 10(ij) of the tariff 
schedules which provides that ‘a provision for ‘parts’ of an article 
covers a product solely or chiefly used as a part of such article, but 
does not prevail over a specific provision for such’ part.’ (Emphasis 
added.) As stated by this court in American Laubscher Corp, et al. v. 
United States, 64 Cust. Ct. 384, 388, C.D. 4006 (1970), the phrase 
“specific provision for such part” in rule 10(ij) has been construed as 
applicable to tariff provisions which describe an article by either 
name or specific function. See also, e.g., J. HE. Bernard & Co., Inc. v. 
United States, 59 Cust. Ct. 31, 36, C.D. 3060 (1967). Also, in Robert 
Bosch Corp. et al. v. United States, 63 Cust. Ct. 187, C.D. 3895 (1969), 
the court stated (p. 193): 


We gather that the words “a specific provision for such part” 
in the context of Rule 10(ij) are satisfied if a generic term for an 
article has been listed in the schedules, and must conclude that 
the language of 685.22 [other radiotelegraphic and radiotele- 
phonic transmission and reception apparatus] is a sufficiently 
specific designation for automobile radios and antennas to pre- 
vent their classification as parts of automobiles. 


Against this background, the provision under which the imported 
merchandise was classified, namely, item, 708.89—covering other 
optical appliances and instruments—is clearly ‘‘specific’”’ in providing 
for the articles at bar by both name and specific function. The im- 
ported sights have been shown to be “optical instruments” and were 
classified as ‘optical instruments.’”’ Inasmuch as these articles are 
thus specifically provided for in the tariff schedules, their classification 
as parts of rifles, or parts of shotguns, is thus precluded by operation 
of General Interpretative Rule 10(ij). 

For the foregoing reasons, it is concluded that the gunsights in 
issue were properly classified under item 708.89 as other optical 
appliances and instruments. Plaintiffs’ claims are overruled and 
judgment will be entered accordingly. 





Decisions of the United States 


Customs Court 
Customs Rules Deczsion 


(C.R.D. 76-6) 
S.S. Kresce Co. v. Untrep States 
Fondue sets—Entireties 
Court Nos. 72-6-01275, etc. 
Ports of New York, Savannah and Portland, Oreg. 
[Motion for summary judgment denied.] 
(Dated August 11, 1976) 


Sharretts, Paley, Carter & Blauvelt (Stephen R. Stern of counsel) for the plaintiff. 
Rex E. Lee, Assistant Attorney General (Carol A. Calhoun, trial attorney), for 
the defendant. 


Lanois, Judge: Pursuant to rule 8.2 of this court plaintiff, in 
these. five cases, moves for summary judgment sustaining its claim 
that merchandise imported from Japan, described on the invoices as 
fondue sets, should be classified as an entirety and assessed under 
TSUS item 653.50.! 

Defendant opposes the motion on the ground that there are unre- 
solved genuine factual issues which require a trial. Alternatively, 
defendant contends that, as a matter of law, the cases should be 
dismissed because customs officials correctly classified the fondue sets 
as articles not specially provided for of a type used for household, 


1TSUS provides for item 653.50 as follows (T.D. 68-9): 

Stoves, central-heating furnaces and burners, ranges, cookers, grates, space heaters 
and similar heating or cooking apparatus, all the foregoing, of base metal, not 
electrically operated, of types used in the household, hotels, restaurants, or offices; 
and parts thereof, of-base metal: « ; 

Portable types designed to be operated by propane or other gas, or by com- 


pressed air and kerosene or gasoline -............-.---.-.-2-----2-----.- eee eee 
653.50 SE a concmadshndcenbasdéteckudndkaiinnttbabspibhdudentankascnoienunmceden 7% ad val. 
[or] 6% ad 
val. 
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table, or kitchen use, and assessed the separate pieces of the fondue- 
sets under TSUS items 653.95 and 654.10.? 

Both parties recognize that on a motion for summary judgment. 
“the court cannot try issues of fact; it can only determine whether 
there are issues to be tried’? Heyman v. Commerce and Industry In- 
surance Company, 524 F. 2d 1317, 1319 (2d Cir. 1975). Plaintiff 
contends that there are no genuine factual issues for the court to- 
resolve. Defendant argues that there are several material unproven 
factual issues. The first issue of fact raised by defendant goes to the 
question of the identity of the claimed commercial entirety in terms. 
of the individual pieces that make up the entirety. Defendant’s. 
second factual issue concerns whether, in the manner that they are 
used the individual pieces are being used as a new entity, or used in 
the fashion delineated by their separate identities as individual 
pieces. Bearing in mind that defendant is presumed to have found 


every fact necessary to support the separate classification of the- 


individual pieces, and because the parties substantially differ as to 
the establishment of the material factual issues in this type of case, 


I conclude that summary judgment is precluded. Nickol v. United: 


States, 501 F.2d 1389 (10th Cir. 1974). 


The imported fondue sets in this case are identified on the invoices. 


as Kresge Code No. 5-69-30 and Kresge Code No. 5-69-26. Exhibit A, 
which plaintiff submits as representative of Code No. 5-69-30, con- 


sists of an aluminum yellow colored pot with a black detachable 


handle, a yellow cover for the pot, a black iron burner stand and an. 
alcohol burner container with snuffer. Exhibit B, which plaintiff has 
submitted as representative of Code No. 5-69-26, consists of an alumi- 
num orange colored pot with a brown handle, an orange cover, an 
orange tray, a black iron burner stand, and a container for sterno in. 


3 TSUS provides for items 653.95 and 654.10 as follows (T.D. 68-9): 
Articles not specially provided for of a type used for household, table, or kitchen 
use; toilet and sanitary wares; all the foregoing and parts thereof, of metal: 
* . * * - a e- 

Articles, wares, and parts, of base metal, not coated or plated with precious 
metal: 
Of iron or steel: 
Not enameled or glazed with vitreous glasses: 


ee. Odet articles; C0600 «6 fa esi cidinn Ssicecdcdenan caodaeuacee ae &.0.8 

te Of tin plate... ..cncccocsncceccstseet SRO SA es 

653.95 ee eee eR a 10% ad val... 
[or] 8.5% 


ad val. 
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the shape of a miniature pot with an attached sliding cover or snuffer 
of sorts. Defendant states that factually, as described on the invoices 
filed with the customs entries covered by this action, exhibits A and B 
‘also included six fondue forks and, in addition, exhibit A included a 
tray. Since exhibits A and B do not include the six fondue forks, and 
exhibit A additionally does not include the tray, defendant objects to 
the exhibits as nonrepresentative of the imported fondue sets, and 
contends that the missing pieces raise a genuine issue of fact between 
plaintiff and defendant as to what the fondue sets consist of in terms of 
individual pieces. Plaintiff admits that when submitted in evidence, it 
did mistakenly assume that Code No. 5-69-30 (exhibit A) did not 
include a tray. Speaking to defendant’s point of controversy, however, 
plaintiff concedes the point, namely, that ‘‘the description found on 
the commercial invoices accompanying the entries the subject of 
plaintiff’s motion for summary judgment are the true and accurate 
descriptions of the merchandise as commercially imported for resale 
in the United States” (plaintiff’s reply to the opposition, page 4). 
As imported, therefore, fondue set Code No. 5-69-30 (exhibit A) 
included a tray and six fondue forks and Code No, 5-69-26 (exhibit 
B) included six fondue forks. 

Customs officials separately classified the fondue forks as articles eo 
nomine provided for as forks under TSUS item 650.49. Although plain- 
tiff has elected not to contest the classification of the fondue forks, it 
has not established, materially or otherwise, whether fondue sets as 
an entirety do or do not include fondue forks. If, as a class or kind, 
fondue sets, commonly include fondue forks, then it would appear 
relevant and material to consider whether fondue sets without fondue 
forks are an entirety or something less than an entirety. 

The issue of use raised by defendant introduces the question of 
‘which of the various criteria, e.g., “function,” “use,” “individual 
entities,” “newly created entity,” “intent,” “design,” or “commercial 
unit,” from the doctrine of entireties should be applied in this case. 
Of. Miniature Fashions, Inc. v. United States, 54 CCPA 11, 16, C.A.D. 
894 (1966). 

In Miniature Fashions, supra, the court of appeals agreed with and 
‘quoted a statement of this court that appears to be at least factually 
applicable here as follows: 


The difficulty which is experienced in this type of case is not so 
much the formulation of a workable rule as it is the application of 
the provisions thereof to a given factual situation. ere it is 
apparent that the components of an importation have no useful 
function until joined into a single entity, it is, of course, relatively 
easy to say that the result constitutes an entirety. Where, how- 
ever, the several components of a unit are to any extent alone 
susceptible of a separate use, the question of whether their indi- 








32 CUSTOMS COURT 


vidual identities are subordinated to the newly created entity is 
not so readily answered. [54 CCPA, page 15.] 


The two affidavits of Robert T. Rodgers, head of plaintiff’s import: 
department, filed with this motion, state that the fondue sets imported 
in this case were marketed, sold, and designed to be used as a unit, 
and that the individual pieces which comprise the fondue set have 
no separate commercial values. Defendent, however, is inclined 
to controvert those statements albeit with nothing more than argu- 
ment as to the identity of the pieces that make up the entirety includ- 
ing the fondue forks, and the extent to which the individual pieces. 
are susceptible to a separate use. It should also be noted that the 
statement in Mr. Rodgers’ first affidavit (which was not cured in 
the second affidavit) that ‘‘the fondue set * * * is imported together 
in the same shipment and is packaged together’ (emphasis added) 
is ambiguous and insufficient because this case involves two styled 
fondue sets and not one as the statement implies. In my opinion, 
defendant should not be summarily cut off from its right to a full 
scale trial of the facts. As stated in Heyman v. Commerce and Industry 
Insurance Company, supra, at page 1320: 


* * * Moreover, when the court considers a motion for summary 
judgment, it must resolve all ambiguities and draw all reasonable 
inferences in favor of the party against whom summary judgment. 
is sought, * * * with the burden on the moving party to demon- 
strate the absence of any material facual issue genuinely in 
dispute * * *, This rule is clearly appropriate, given the nature 
of summary judgment. This procedural weapon is a drastic 
device since its prophylactic function, when exercised, cuts 
off a party’s right to present his case to the jury. * * * 


This court’s rule on summary judgment is modeled on rule 56 of the 
Federal Rules of Civil Procedure. Allen Forwarding Co., ete. v. United 
States, 68 Cust. Ct. 66, 69, C.D. 4337, 340 F. Supp. 412, 415 (1972). 
It is established and accepted that: 


* * * The summary judgment procedure is properly and whole- 
somely invoked when it eliminates a useless trial but, of course, 
not when it would cut a litigant off from his right to have a jury 
resolve a factual issue bearing significantly on the outcome of 
the litigation. The party moving for summary judgment bears 
the burden of demonstrating the absence of a genuine issue as to 
any material fact, and even where his opponent comes forth with 
nothing, summary judgment must be denied if the facts support- 
ing the motion do not establish the nonexistence of such an issue. 
Likewise, summary judgment must be denied where the movant 
fails to show his entitlement to a favorable determination as a 
matter of law. Thus, to be upheld, the summary judgment under 
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review must withstand scrutiny on both its factual and legal 
foundations. [Bloomgarden v. Coyer, 479 F. 2d 201, 206, 207 
(D.C. Cir. 1973).] 


And: 


There is no question that under F. R. Civ. P. 56, whether in a 
jury trial or a trial to the court [emphasis added], the party op- 
posing the summary judgment motion has a right to a full 
evidentiary hearing on all genuine issues of material fact. In a 
bench trial, this means that if the party opposing summary judg- 
ment raises any triable fact questions, he has the right to adduce 
the expert testimony of live witnesses and cross-examine his 
opponent’s witnesses rather than to have to rely on the affidavits 
submitted in opposition to the summary judgment motion. * * * 
[United States v. J. B. Williams Company, Inc., 498 F. 2d 414, 
430 (footnote 19), (2d Cir. 1974).] 


Upon these considerations, plaintiff’s motion for summary judg- 
ment is, accordingly, denied, 
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